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* IN THE HIGH COURT OF DELHI AT NEW DELHI
* CS(COMM) 533/2018 & 1.A. 19406/2022

KONINKLIJKE PHILIPS N.V.

Through:

VErsus

M. BATHLA & ANR.
Through:

..... Plaintiff
Mr. Pravin Anand, Ms. Prachi
Agarwal, Ms. Elisha Sinha and Mr.
Kumar Abhishek, Advocates.

..... Defendants
Ms. Swathi Sukumar, Sr. Adv. with
Mr. Naveen Nagarjuna, Mr Ritik
Raghuwanshi, Mr. Rishubh Agarwal,
Mr. Kartik Malhotra, Ms. Rishika
Agarwal and Ms. Pratibha Singh,
Advs.
M: 9632196700

CORAM:
HON'BLE MS. JUSTICE MINI PUSHKARNA
JUDGMENT
Yo 13.10.2025

INTRODUCTION:

1. The present suit, initially filed as CS(OS) 635/2004, has been

instituted seeking an order for permanent injunction restraining the

defendants from manufacturing, selling and offering for sale Video Compact

Disc (“VCD”) systems and media, amounting to infringement of the

plaintiff’s Indian Patent No. 175971 dated 28" May, 1990 for a ‘Digital

Transmission System’ (“suit patent”), along with rendition of accounts and

damages.

CS(COMM) 533/2018
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2. By way of the order dated 31* May, 2004, this Court had directed that
the defendants would not use the patented process claimed in the suit patent
in the manufacture/production of its VCDs, without obtaining the necessary
license. Subsequently, the said interim direction of this Court was moditied
vide order dated 05™ October, 2004, wherein, the partics had handed over an
application recording a settlement governing the interim relief claimed in the
suit. Accordingly, vide order dated 05" October, 2004, the interim order
dated 31* May, 2004 was modified in the following manner:

XXX XXX XXX

“1. The defendant claims that it is not infringing Patent No. 175971
of the plainiiff and will not do so till the disposal of the suit.

2. The trial of the suit will be completed within six months from the date
of the order and both the parties will assist the Local Commissioner and
the Court in adhering to this schedule.

3. In the meantime the defendant will file three monthly accounts of the
production and sales of VCDs. The defendant will make sure and
undertake that in case they are found to be infringing the patent of the
plaintiff they will pay the royalty and will not encumber or alienate
properties of appropriate value to ensure this.

4. The evidence in the case will be recorded before a Local
Commissioner. The parties shall be at liberty to use technical experts.
The defendant No. 2 will disclose the figures of VCD production and
sales on affidavit from date of commencement of production till
September, 2004 on affidavit.”

This order will govern the proceedings during the pendency o
the suit.

The application stands disposed of accordingly.

The application for interim relief being 1A No. 3784/2004 also
stands disposed of accordingly.

X% xxx xxx "
(Emphasis Supplied)

3. Based upon the pleadings of the parties, the following issues were

framed by the Court vide order dated 07" January, 2005:

CS(COMM) 533/2018 Page 2 of 108



Signature Not Verified

By:HARIOMSHARMA
Signing Date:d 3.10.2025
9:56:

DURT g
¢ G

&

XXX XXX XXX

1. Whether the plaint has been instituted, signed and verified by a
duly authorised person -- Q.P.P.

2. Whether the suit is bad for non-joinder of necessary parties, if so,
to what effect -- O.P.D.

3. Whether the plaintiff is the proprietor of Patent No. 175971 and
whether the same is a subsisting patent -- O.P.P.

4. In case issue No. 3 is proved in the affirmative, whether the
technique used by the defendant infringes Indian Patent No.
175971 -- O.P.P.

5. Whether there are already different and better-known techniques
available that do digital transmission of data and, therefore,
negate Indian Patent No. 175971 -- O.P.D.

6. Whether the defendant is using a unigue technique as claimed by
him, if so, to what effect -- O.P.D.

7. Whether the plaintiff is entitled to claim Rs. 20 lakhs as damages
as claimed by it -- O.P.P.

8. To what other relief, if any, is the plaintiff entitled.

xxx xxx xxx”

4. This Court notes that the suit patent expired during the course of
present proceedings on 28" May, 2010, and it was recorded in this Court’s
order dated 17" July, 2023, that the only surviving issues relate to
infringement and damages.

o Furthermore, two Local Commissioners were appointed by this Court,
vide order dated 31% May, 2004, to visit and inspect the premises of the
defendants at BCI Optical Disc Lid., 2, S.S.1. Industrial Area, G.T. Karnal
Road, Delhi — 110033 and 163, HSIDC Industrial Complex, Kundli,
Haryana and to take samples of infringing VCDs, prepare inventory of
equipment, replicators, etc.

6. Pursuant thereto, two local commissions were conducted at the

respective premises on 05" June, 2004. The details of materials found at the

CS(COMM) 533/2018 Page 3 of 108
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premises during the course of execution of the local commissions, are as

under:

i. At BCI Optical Disc Limited, 2, SSI Industrial Area, GT. Karnal
Road, Delhi-110033: Two replication lines/machines of ‘Emolded
Fanuc Series’ 180 IS - IB of Singulus Emould Test Type No. S2000
A039P1891 11-0-2-2004 Mould type AXXSA - Mould AXX 3607
Stamper holder Type P000 861/IS A 6956 were found; audio Compact
Disc (“CD”) of ‘Mukesh Ki Yaad Mein” was found in offset printer
HS - 260 F making Audio and two audio CD samples of ‘Mukesh Ki
Yaadein” and ‘Bichua’ Re-mix were found.

ii. At 163, HSIDC Industrial Complex, Kundli, Haryana: Plant 1 -
consisting of moulding machine and metalizing plant manufactured by
M/s Singulus Technologies (“Singulus™); Plant II - consisting of
moulding machine - Make ARBURG - manufactured by Singulus
Offset Printing Machine - manufactured by KAMMAN. Further, Mr.
Nithin Bathla, son of defendant no. 1, and the defendant no. | himself
informed the Local Commissioner that defendants manufacture CD-
ROMs, Audio CDs, and that VCDs are manufactured only on order
basis.

7. It is pertinent to note that the plaintiff herein had filed a contempt

petition, i.e., CCP No. 135/2004, before this Court against the defendants,

alleging that they had acted in utter disregard and in disobedience of this

Court’s orders during the local commissions, by refusing to handover certain

documents pertaining to the production and sale of the infringing VCDs, and

thereby, thwarting the orders of this Court passed in the present suit.
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8. Subsequently, the aforesaid contempt petition came to be disposed of
vide order dated 10" January, 2012, in the below mentioned terms:

Present contempt petition has been filed by the petitioner
primarily on the ground that when the Local Commissioner
appointed by this court vide order dated 31.05.2004, visited the
office of respondents, they refused to produce the register, invoice
books and stampers.

Perusal of the report of the Local Commissioner shows
that Mr. Bathla had informed the Local Commissioner that the
register, invoice books and stampers would be produced before
the Court. Mr. Pravin Anand, counsel for the petitioner does not
press _the contempt petition, however, he submits that court
should draw _an _adverse inference for non-producing the
register, invoice books and stampers. He further submits that
effect of non-production of these documents be considered by
the Court at the time of final hearing of the matter. The stand of
counsel for the petitioner is _fair, which is not opposed by the
other side. Accordingly, the contempt petition stands disposed of,
in above terms.”

(Emphasis Supplied)
FACTUAL MATRIX OF THE CASE:

9. The facts, as setup by the plaintiff in the plaint, are as follows:

9.1. The plaintiff herein is a company incorporated under the laws of
Netherlands and has its principal place of business at Groenewoudseweg 1,
5621BA Eindhoven, the Netherlands. The plaintiff was known as N.V Philips
Gloeilampenfabricken, prior to changing its name to Philips Electronics N.V.
Subsequently, the plaintiff underwent another name change to Koninklijke
Philips Electronics N.V. At present, the official name of the plaintiff is
Koninklijke Philips N.V.

9.2. The plaintiff is a world leader in digital technologies for television and
displays, wireless communications, speech recognition, video compression,
storage and optical products, as well as the underlying semiconductor

technology.

CS(COMM) 533/2018 Page 5 of 108
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categorical stand of the defendants that they entered into negotiations
‘without prejudice’ to their rights and contentions based on the
representations made by the plaintiff that its patents are ‘essential patents’
and the entire correspondence took place in relation to a pool of ‘Philips
Patents’.

115. It is the case of the plaintiff that the defendants have not used the
expression ‘without prejudice’ in their correspondence with the plaintiff. In
this regard, it is to be noted that the Courts have consistently held that even if
the word ‘without prejudice’ is not written, the intention of negotiation
correspondence is always ‘without prejudice’. Reference in this regard may
be made to the judgment of Division Bench of this Court in Senia Magu and
Others Versus Commissioner of Income-tax’’, wherein, it has been held as
follows:

XXX XXX XXX

12. 4 conjoint reading of these two notes clearly demonstrates that the
assessee maintained her stand that she had been able to account for
the entire jewellery including the source thereof. Notwithstanding the
same only with a desire to buy peace and avoid litigation, she had
offered 20 per cent. of the excess jewellery i.e., a sum of Rs. 4,59,200.
This offer was thus conditional. She would have paid the tax on the
aforesaid amount had the Assessing Officer accepted the offer thereby
giving a quietus to the matter. Instead as pointed above, the Assessing
Officer ignored this offer and proceeded to deal with the matter on the
merits and fastened the liability of much higher amount upon the
assessee. In these circumstances, the assessee was constrained to take
up the matter in detail. She maintained her stand that she had proper
explanation for the purchase of the aforesaid jewellery. Her stand was
vindicated inasmuch as the Commissioner of Income-tax (Appeals)
accepted her explanation in respect of the entire jewellery valued at
Rs. 22,96,000. Once the assessee was able to duly explain the source
of purchase of the entire disputed jewellery, we are of the opinion that
the Commissioner of Income-tax (Appeals) committed an error in
Sfalling back on the conditional offer given by the assessee before the

72009 SCC OnLine Del 2366.
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Assessing Officer along with the return in Form 2B. From the
language of the offer given, it is clear that it was a without prejudice
effer and was not in the nature of "admission on the basis of which
she could be fastened with the liability which otherwise did not
exceed". The provisions of section 23 of the Indian Evidence Act
would clearly be applicable in such a case. This section _reads as
under:

“23. Admission in civil cases, when relevant.—In civil cases no
admission _is_relevant, if it is _made either upon an _express
condition _that _evidence of it is _not to _be given, or under
circumstances from which the court can infer that the parties

agreed together that evidence of it should not be given.”

xxx xxx xxx”

(Emphasis Supplied)

116. It is also to be noted that the correspondence between the parties took
place between June, 2001, to February, 2004, with a total exchange of 16
letters, between the parties. Of these, 11 letters were addressed by the
plaintiff and 5 letters were addressed by the defendants. However, none of
the letters written by the plaintiff disclose any patent numbers or details
relating to the kind of patents held by the plaintiff.

117. Further, the contention of the plaintiff that in their letter dated 18"
December, 2003, Ex. P1/18, the defendants have admitted that the patents of
the plaintiff are essential patents, cannot be accepted. The said letter by the
defendants was in reply to letter dated Pk December, 2003, Ex. P1/17,
written by the plaintiff to the defendants, wherein, the plaintiff had asserted
the requirement of taking the relevant patent license from the plaintiff.
Therefore, mere reference by the defendants to the patents of the plaintiff as
‘essential’, as per the claim of the plaintiff, does not in any manner indicate
any admission on part of the defendants that the suit patent asserted by the
plaintiff, was an SEP. This fact assumes more importance in view of the fact

that the plaintiff did not mention any particular patent in its correspondence
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and always referred to ‘Philips Patents’. In the absence of any particular
patent being referred by the plaintiff, specifically the suit patent, and in the
absence of any clear correspondence in that regard, no admission can be
presumed in favour of the plaintiff and against the defendants.

118. In this regard, reference may be made to the judgment in the case of
Peacock Plywood (P) Ltd. Versus Oriental Insurance Co. Ltd.”, wherein,
adjudging that correspondence will be protected by ‘without prejudice’
privilege, if it is written for the purpose of settling the dispute, it was held as
under:

TXXX XXX XXX

43. In Phipson on Evidence, 16th Edn., pp. 655-57, it is stated:

“Without prejudice privilege is seen as a form of privilege and
usually treated as such. It does not, however, have the same attributes
as the law of privilege. Privilege can be waived at the behest of the
party entitled to the privilege. Without prejudice privilege can only
normally be waived with the consent of both parties fo the
correspondence. Whilst the rule in privilege is ‘once privileged,
always privileged’, the rule for without prejudice is less
straightforward, and at least in three-party cases, this will not always
be the position. A third distinction is that in the three-party situation,
which is not governed by contract, without prejudice documents are
only protected in circumstaices where a public policy justification
can be provided, namely, where the issue is whether admissions were
made. That is not a principle applicable in the law of privilege.
Fourthly, whereas legal professional privilege is a substantive right,
without prejudice privilege is generally a rule of admissibility, either
based on a contractual or implied contractual right, or on public
policy. This may have consequences relevant to proper law issues.
Finally, if a party comes into possession of a privileged document,
subject to equitable relief for breach of confidence, there is no reason
why he should not use it and it will be admissible in evidence. But, the
mere fact that a party has a without prejudice document does not
entitle him to use it without the consent of the other party.

(¢c) When is correspondence treated as within the rule?

% (2006) 12 SCC 673.
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The first question is to determine what communications_attract
without prejudice privilege. The second stage is to consider when the
court will, nevertheless, admit such communications.

Correspondence will only be protected by without prejudice
privilege if it is written for the purpose of a genuine attempt to
compromise a_dispute between the parties. It is not a _precondition
that the correspondence bears the heading without prejudice. If it is
clear from the surrounding circumstances that the parties were
seeking to compromise the action, evidence of the content of those
negotiations will, as a general rule, not be admissible. The converse
is that there are some circumstances in which the words are used but
where the documents do not attract without prejudice privilege. This
may be because although the words without prejudice were used, the
negotiations were not for the purpose of a genuine attempt to settle the
dispute. The most obvious cases are first, where the party writing was
not involved in genuine settlement negotiations, and secondly, where
although the words were used, they were used in circumstances which
had nothing to do with negotiations. Surveyors' reports, for example,
are sometimes headed without prejudice, although they have nothing
to do with negotiations. The third case is, where the words are used in
a completely different sense. Thus, in Council of Peterborough v.
Mancetter Developments, the documentation was admissible because
in context the words meant ‘without prejudice to an alternative right
and without concession to the other application’ and had nothing to
do with settlement.

There are circumstances in which the correspondence is initiated
with a view to settlement but the parties do not intend that the
correspondence should be without prejudice. It may be that the parties
positively want any subsequent court to see the correspondence and
always had in mind that it should be open correspondence. It may be a
nice point whether negotiations at which no one mentioned the words
‘without prejudice’ should be admitted in evidence: for example at an
early meeting between the parties when the dispute first developed.
There is no easy rule here. On_the other hand, even when a letter is
sent as the ‘opening shot' in negotiations, and is not preceded by
any previous correspondence, it may be without prejudice. There are
authorities in both directions on this and it will depend on the facts.

It has been said that if one is seeking to change the basis of the
correspondence from without prejudice to open it is incumbent on that
person to make the change clear, although that may be more a pointer
than a rule. There is no reason why every letter for which without
prejudice is claimed should contain an offer or consideration of an
offer, so long as the without prejudice correspondence is part of a
body of negotiation correspondence.”
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without prejudice is claimed should contain an offer or
consideration of an offer, so long as the without prejudice
correspondence is part of a body of negotiation correspondence.”

X0 X% xxx”
(Emphasis Supplied)

119. Similarly, holding that a mere suggestion for the purpose of arriving at
a settlement cannot be considered to be an admission, in the case of UTQ
Nederland B.V. and Another Versus Tilaknagar Industries Ltd.”, it was

held as follows:
“XXX XXX XXX

635. Dr. Tulzapurkar's reliance on a letter dated 2nd/3rd April 2007
which purports to record what transpired at a meeting between the

parties is of no assistance either. These meetings were also _held in
the course of negotiations between the parties. Thus, the mere fact

that it is recorded that at the meeting the defendant came up with a
proposal _to _buy the brands for a fair compensation cannot be
considered an_admission on _the defendant's part that it was not the

proprietor of the marks. it is important to note that in the said letter
dated 15th December, 2003, and another letter dated 9" June, 2005,

the defendant had expressly asserted its title to the said marks. In the
communication dated 9" June, 2005, the defendant stated that it was
the proprietor of the said marks in India and had generated goodwill
therein. The defendant had also made an application for registration
of the marks in its name by this time. The suggestion to buy the
brands was, therefore, obviously only for the purpose of arriving at a
settlement_and cannot be considered to be an_admission that the
defendant had no title to the marks.

XXX XXX xxx
(Emphasis Supplied)

120. Likewise, ruling that the parties are often willing to make admissions
for the purpose of affecting a compromise, to which it would be unfair to

hold them if the compromise falls through, in the case of Sri Bauribandhu

#2011 SCC OnLine Bom 2127.
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Mohanty and Another Versus Sri Suresh Chandra Mohanty and Others’,
it was held as follows:
XX XXX XXX

10. The Opposite Parties have relied on a decision the Division Bench
of the Allahabad High Court in the case of Shib Charan
Das v. Gulabchand Chhotey Lal AIR 1936 All 157, wherein the High
Court has held thus (at page 158):

“xx xx xx. Negotiations were being conducted with a view to
settlement, and that being so, we are bound to hold that these
negotiations were _conducted *without prejudice’. In_such
circumstances it is_not open_for one of the parties to give
evidence of an_admission_made by another. If negotiations
are to _result_in_a_settlement each side must give away a
certain amount. If one of the parties offers te take something
less than what he later claims he is legally entitled, such must
not_be used against him; otherwise could not make offers
during negotiations with a view to a settlement. xx xx”

The same view was taken by the High Court of Oudh in the case
of Kuar Nageshar Sahai v. Shiam Bahadur, AIR 1922 Oudh 231,
where a Division Bench of the Court held follows (at page 234):

“xx xx xx. Parties often willing to make admissions for the
purpose_of effecting a_compromise to _which it would be
unfair to_hold them if the compromise falls through. xx xx

"

XX

A similar view was also taken in the case of Smt. Surjit
Kaur v. Gurcharan Singh, AIR 1973 Punjab & Harvana 18, in which
the Court held thus (at page 19):

“xx xx xx. In any case, this letter, admittedly, was written
during the period when the compromise talks going on. The
inference drawn by the learned Judge from all these
circumstances was that the letter was written at a time when
the parties had agreed that no evidence would be given
regarding it. That being so, the case will be covered by the
second condition laid down in Section 23, quoted above, and
as such, the husband could claim privilege regarding the same.
It has been ruled in_a Bench decision of the Allahabad High
Court in Shibcharan Das v. Firm, Gulabchand Chhotey Lal,
AIR 1936 _All 157, that where negotiations were being

¥ 1991 SCC OnLine Ori 69.
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i

conducted with_a view to a settlement, it should be held that
those negotiations were so conducted without prejudice.”

From this it follows that where the compromise is not binding on the
parties, any recital is of no much value as evidence. The parties are
often willing to make admissions for the purpose of affecting a
compromise to which it would be unfair to hold them if the
compromise falls through.

11. In view of the above discussions, there is no doubt in_my mind

that the statements made in the compromise petition _even if treated
as valid admissions, were not intended to be treated as evidence by
any of the parties because of failure of the compromise petition. In
view of this both the orders dated 9-8-89 and 19-8-89 passed by the
learned trial Court in the suit rejecting the petitions for recalling P.W.
7 and D.W. 5 for the purpose of getting the compromise petition
exhibited and for getting the admissions on the record, as evidence
being contrary to Section 23 of the Act, it justified.

In the result, the Civil Revisions Nos. 889 and 890 of 1989 are

dismissed, but in the circumstances, there shall be no order as to
COosts.

XXX Xxx xxx
(Emphasis Supplied)

121. Thus, it is clear that the defendants never approached the plaintiff to
seek a license. On the contrary, the plaintiff approached the defendants for a
license, as is evident from the series of correspondence between the parties.
Further, as is evident from the correspondence on record, the defendants
were never informed which specific patent or patents was/were being offered
to be licensed by the plaintiff.

122. The plaintiff’s reliance on the judgment in the case of Koninklijke
Philips N.V. Versus MAJ (RETD) Sukesh Behl and Another, is not
applicable to the facts and circumstances of the present case and does not
assist the plaintiff in any manner. The entire analysis and reasoning in the

said judgment rests on the fact that the suit patent therein covered a process

12025 SCC OnLine Del 1121.
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along with the record carrier obtained from the process. However, in the
present case, as noted above, the suit patent covers a digital transmission
system, which is not a method/process patent, and does not cover the
resultant VCD.

Conclusion — Issue Nos. 4, 5 & 6

123. In view of the aforesaid detailed discussion, it is clear that the “Digital
Transmission System’ covered in the suit patent is not present/part of the
replication process employed by the defendants to make VCDs. The plaintiff
has not been able to establish infringement by the defendants. The mapping
of the Claims of the suit patent to the ISO/IEC 11172-3 standard done by the
plaintiff is flawed, as the same does not identify which mandatory portions
of the said standard necessitate the use of the suit patent. In the absence of
even bare evidence to prove infringement, the suit has to necessarily fail.

124.  Accordingly, Issue Nos. 4 to 6, are decided in the aforesaid terms.

Issue No. 7 - Whether the plaintiff is entitled to claim Rs. 20 lakhs as
damages as claimed by it - O.P.P.

125. Since the plaintiff has failed to prove infringement by the defendants,

the plaintiff is not entitled to any damages.

Issue No. 8 - To what other relief, if any, is the plaintiff entitled.

126. In view of the overall conspectus of the discussion and findings given
hereinabove, and the fact that the plaintiff has failed to establish any
infringement by the defendants, the plaintiff is not entitled to any relief.
CONCLUSION

127. This Court notes the order dated 10" January, 2012, passed in CCP
No. 135/2004, wherein, the Court had observed that the submissions made

therein by the plaintiff on the aspect of contempt by the defendants as
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alleged by the plaintiff, would be taken into consideration at the time of final
disposal of the present suit. Considering the discussion hereinabove, no
directions are required to be passed in that regard.

128. The present suit is without any merit, and is accordingly, dismissed.

MINI PUSHKARNA
(JUDGE)
OCTOBER 13, 2025
Kr/Sk
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